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Dear~

This is in referenceto yourapplication for correctionof your naval recordpursuantto the
provisionsof title 10 of theUnited StatesCode, section1552.

A three-memberpanelof the Board for Correctionof Naval Records,sitting in executive
session,consideredyourapplicationon 29 July 1999. Your allegationsof errorand injustice
were reviewedin accordancewith administrativeregulationsand proceduresapplicableto the
proceedingsof this Board. Documentarymaterial consideredby the Board consistedof your
application,togetherwith all material submittedin support thereof,yournaval record and
applicablestatutes,regulationsandpolicies. In addition, the Board consideredthe advisory
opinion furnishedby a designeeof the OrthopedicSpecialtyAdvisor dated30 January1998,
and the Director, NavalCouncil of PersonnelBoardsdated28 May 1999, a copy of which is
attached.

After carefuland conscientiousconsiderationof theentire record, the Board found that the
evidencesubmittedwas insufficient to establishthe existenceof probablematerialerroror
injustice. In this connection,theBoard substantiallyconcurredwith the commentscontained
in the advisoryopinionprovided by the Director,Naval Council of PersonnelBoards.It was
not persuadedthat yourbackconditionwas incurredin or aggravatedby yourbrief periodof
naval service. Thatconclusionis basedin parton disclosuresyou madeon 3 July 1986 to a
generalmedicalofficer and an orthopedicspecialistconcerningyour long history of low back
pain, and useof two brandnamedmedicationsfor treatmentof that condition. In addition, it
noted that your medicalboardreportcontainsinformationconcerningthe preexistingnature
of the condition,which you did not contestor rebutat that time. Accordingly, your
applicationhasbeendenied. Thenamesand votesof the membersof thepanelwill be
furnishedupon request.

It is regrettedthat the circumstancesof yourcasearesuchthat favorableaction cannotbe
taken. You are entitled to havetheBoard reconsiderits decisionupon submissionof new
and materialevidenceor othermatternot previouslyconsideredby the Board. In this



regard,it is importantto keepin mind that a presumptionof regularityattachesto all official
records. Consequently,whenapplying for a correctionof an official naval record, the
burdenis on theapplicantto demonstratetheexistenceof probablematerialerroror
injustice.

Sincerely,

W. DEAN PFEIFFER
ExecutiveDirector

Enclosure



DEPARTM ENT OF THE NAVY
NAVAL COUNCIL OF PERSONNEL BOARDS

BUILDING 36 WASHINGTON NA~‘~‘ARD 5420

Ser: 99—041
28 May 99

From: Director, Naval Council of Personnel Boards
To: Chairman, Board for Correction of Naval Records

Subj: COMMENTSAND RECOMMENDATIONIN THE CASE OF FORMER
~aIsaMmu~u~siu fIJuP1J1I_r~

Ref: (a) BCNR ltr JRE DN: 9709-96 of 22 Oct 98
(b) SECNAVINST 1850.4A

1. This responds to reference (a) for comments and recommen-

dation regarding Petitioner’s request to show that he was
retired by reason of physical disability. The Petitioner
contends that he was unfit for duty because of a back condition,
which was incurred while he was on active duty. We have
determined that Petitioner’s medical records do not support a
medical disability retirement.

2. The Petitioner’s case history and medical records, contained
in reference (a), were thoroughly reviewed in accordance with
reference (b) and are returned. The following comments and
recommendation are provided.

3. The preponderance of medical evidence, which includes a
history of both back pain and stressful, heavy--to put it
mildly—-physical activity prior to enlistment suggests that the
Recruit Training Command—level exercise requirements were
compatible with the accompanying manifestations of back pain
through ‘natural progression’

4. In Petitioner’s Medical Board Report dated 8 July 1986, he
disclosed pre-service difficulties with lower back pain as a
result of a motorcycle accident in 1979.

5. Given the short duration of the Petitioner’s active duty
service (44 days), we do not find Petitioner’s condition was
aggravated by active duty. Even if the Petitioner was processed
through the Disability Evaluation System, the Physical
Evaluation Board would have recommended “Discharge Enlisted in
Error” (administrative entry level separation)



Subj: COMMENTSAND RECOMMENDATIONIN •THE CASE OF FORMER

6. In summary, the Petitioner has not presented sufficient
evidence to show that the determination to separate him from the
Naval service for a medical condition that existed prior to
service was “made in error” or was the result of an “injustice.”
Rather, the record in this case indicates a reasoned decision by
medical personnel which is supported by a preponderance of the
evidence.

7. I find no evidence of prejudice, unfairness, or impropriety
in the adjudication of Petitioner’s case, and therefore
recommend that his petition be denied.
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30 January1998

From: CDRGlenRossMC USN
To: Chairman,BoardFor Correctionof Naval Records,Washington,D.C. 20370-
Via: OrthopaedicSpecialtyAdvisor
Subj: APPLICATION FORCORRECTIONOF NAVAL RECORDSICC) Jlff$1t

~*sa~,1flfl~1Mk~
End: (1)BCNRfile

(2) Service Record
(3) VA Records/Medicalrecord

Ref: (a) SECNAVINST 1850.4C

1. In hispetitionof 18 Dec. 1 99J~TTT4.~is requestingretroactiveentitlementof
benefitsfrom thedateofhis physicalexaminationfor dischargefrom activeduty.
Enclosures(1-3)havebeenreviewedin accordancewith reference(a) andis returned
herewith.

2. CaseHistory: Reviewofall medicalrecordsandtranscriptionsrev~,a1edthatthe
patientsunderwenta standardserviceentrymedicalexamin May 1 9~8.At thattime he
notedno historyof low backpainorproblems. Of importanceto this caseis his history
ofa seriousmotorvehicleaccidentin 1979 requiringatwo weekhospitalization,
splenectomy,with repairofseverallacerations.In additionhe hadrib fracturesanda
hemopneumothorax.A pointofcontentionin the interveningyearsis whetherthe
patienthadahistoryof backpainafterthe injury. Heclaimshe did not.

On 16 June1986 hepresentedwith a threedayhistoryoflow backpainwithout injury
duringboot camp. This painmayhavestartedaftersituptraining. Hewasdiagnosed
with lumbarstrainandtreatedwith appropriatemedications,therapy, andrelativerest.
Vital signswerenormal,no radiculopathywasdocumented.He did not improveoverthe
nextweek,andin factappearedto be worseningduring his next two clinic visits. X rays
wereordered,which showednormalalignment,andhewasfollowed on 03 July 1986.

Thevisit on 03 July 1986assumescritical importancein this case.He wasseenfirst
by LT CarlosOrtiz (?GMO) who notesmechanicallow backpain,with no evidenceof
discdisease.His history,however,notesfor theonly time documented,multiple
episodesofbackpainafterthe 1979 vehicularinjury. Thereis documentationin thenote
that thepatientwastold by a recruiternot to mentionthis issue. Uponscrutinizingall
records,this is theonly instancethatdocumentationof possiblepreexistingback
problemsis noted.

Thepatienthadamedicalboarddictatedat this time. HewasseenbyL1~ITT
in orthopaedicsurgeryon 07 July 1986. X rayswerefelt to benormalandadiagnosisof
mechanicallow backpainwithoutradiculopathywasmade.Examinationdocumentedat
thattime substantiatesthis diagnosis.No furthertestingwaswarrented,and amedical
boardfor serviceseparationwasperformed. Diagnosiswasmechanicallow backpain,
existedprior to enlistment(EPTE).



After separation,thepatientwenton to developleft hip pain,left leg pain,and
symptomslasting2-3 months. CT scanshoweda left posterolateralherniatednucleus
pulposus(HNP) at L4-5 with possiblecaudalmigrationof fragment. Heunderwentback
rehabilitation.Two yearslater,L4-5 discectomywasperformed.Repeatsurgerywas
required,althoughthis is notentirelyclearfrom therecord. It is unclearif the patient
improvedafterhis secondsurgery,andwhathiscurrentclinical statusis.

3. SummaryandRecommendations:Therecordclearly indicatesthepatienthad back
painafter13 daysofrecruit training. Theclinical impressionatthat timewoul not lead
to thediagnosisofan HNP. Themajority ofpatientspresentingsimilar to
wouldbeexpectedto improvewith nonoperative,conservativetreatment.It is unclearto
mewhethertrueEPTEexistedornot. This hingeson the documentationof LT Ortiz on
03 July 1986. Clinically, it is possibleafterthe 1979MVA for thepatientto havehad
episodeofbackpain,buthedeniesthis, andoffersthe supportofthispersonalphysician
to this effect. If he did not ultimately improveafterhis seconddisc surgery,thenthis
would alsocall into questionwhetheraclinically significantdiscwaspresent.Boden,et.
al., J BoneandJointSurgery,demonstatedthat MRI finidings mustbeinterpretedin light
of clinical presentation,andup to 50%of“normal “ patientsmayhaveMRI “discs.”

Fromtherecord,I cannotwith absolutecertainty,determineif this patientdid or did not
havepreexistingbackcomplaints.Two physiciansprovideopposingcontradictory
documentation.The patientstateshis backpainbeganin recruittraining. Themedical
careprovidedduring theactiveduty periodappearsto havebeenappropriate,andwithin
standardclinical practice.

Becauseoftheuncertaintyof the issues,pursuantto therecordsprovidedfor my review,
thepetitioner’srequestfor a retroactivePEB from thedateof his dischargeshouldbere-
explored. Furtherinterviewandclarificationfrom LT Ortiz couldhelpaddressthe
issues.

C R GlenRoss MC USN


